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PREFACE^ 



The general satisfaction giveB4oevery religious de- 
nomination, by the decision of this interesting question, 
is well calculated to dissipate antiquated prejudices, and 
religious jealousies, and the Reporter feels no common 
satisfaction in making it public. When this adjudica- 
tion shall be compared with the baneful statutes and 
judgments in Europe, upon similar subjects, the-superior 
equity and wisdom of American jurisprudence and civil 
probity will be felt, and it cannot fail to be well receiv- 
ed by the enlightened and virtuous of every community, 
and will constitute a document of history, precious and 
instructive to the present and future generations* 
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Report. 



This ease, like many others of importance, had its 
origin in a trivial occasion : One Philips, together with 
hi s wife, was indicted for a misdemeanor in receiving 
stolen goods, the property of James Keating. The vigi- 
lant justices of the police discovered that after lodg- 
ing his information before them he had received restitu- 
tion, and thereupon had him brought up and interrogated 
him with a view to further discovery. He shewed so 
much unwillingness to answer, that suspicions fell upon 
him and he was threatened with a commitment to bride- 
well. He was admonished that it was his duty on his 
oath to reveal the whole truth, and the duty of magis- 
trates to enquire into it, and to enforce obedience to the 
law. He then mentioned that he had received the res- 
titution of his effects from the hands of his pastor, the 
Reverend Mr. Kohlmann, Rector of Saint Peter’s. 
Thereu pon. , a ^ lUfflons was issued to that gentleman to 
appear at the polieeoSfer, with whic^Jhe instantly com- 
plied. But upon being questioned touching the persons 
from whom he received the restitution, he excused him- 
self from making such disclosure, upon the grounds that 
Will be fully stated in the sequel. He was then asked 
some questions of a less direct tendency, as to the sex 
or colour of the person who delivered the goods into 
*his hands, and answered in like manner. Upon the 
case being sent to the Grand Jury he was subpoenaed to 
Attend before them; and appeared in obedience to the 
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process, but, in respeetful terms, declined answering. 
Bills of indictment were found, upon other testimony, 
against Charles Bradley and Benjamin Brinkerhoff, both 
coloured men, as principals, and against Philips and 

wife as receivers. These indictments were filed on the 
3d of March, 1813, and on Friday, March 5, the 
parties having respectively pleaded not guilty, were put 
upon their trial. One jury was charged with both in- 
dictments. 

The Court was composed of 

The Honorable Piere C, Vanwyck, who sat in the 
absence of the Mayor, then attending the duties of His 
office as Lieutenant Governor, at Albany, together with 
Aldermen Morse and Vanderbilt. 



The Jurors balloted and swotn were 



Charles Gillard, 
Wm. Sandford, 
Wm. Englehart, 
James M‘Kay, 
Wm. W. Todd, 
Cakb Street^ , 



■ ' 



Augustus Colvin, 
Philip Earle, 
Elijah Fountain, 
Samuel Keehards, 
Patrick M"Closky, 
■ 'Laurence Powers. 



Mr. Biker prosecuted as District Attorney, on behalf 
of the people. 

Mr. George Wilson appeared as Counsel for the' 
several Defendants. 

Among the witnesses returned on the back of the in- 
dictment was the Reverend Anthony Kohlmann, who 
being called and sworn, was asked some questions 
touching the restitution of the goods. He in a very be- 
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coming manner entreated that he might he excused, and 
offered his reasons to the Court, which are here omitted 
to avoid repetition, hut will he found at length in the 
sequel. 

Mr. George Wilson objected also on behalf of his 
clients. The case was novel and without precedent, 
and Mr. Sampson, as amicus curiae,' interposed, and 
observed that in no country where he had been, whether 
Protestant or Catholic, not even in Ireland, where the 
Homan Catholic religion was under the ban of proscrip- 
tion, had he ever heard of an instance where the clergy- 
man was called upon to reveal the solemn and inviolable 
secrecy of sacramental confession, and with the ready 
assent of Mr. Hiker, obtained au adjournment of the 
trial until Counsel could be heard in deliberate argu- 
ment. A juror was thereupon withdrawn and the fol- 
lowing Monday was assigned for hearing the argument. 

From various intervening circumstances the cause was 
deferred till the June session. In the interval, by a 
change of office Mr. Hoffman succeeded to Mr. Van- 
Wyek as Recorder, and Mr. Gardinier to Mr. Riker as 
District Atlorneyr^— • * 

On Tuesday, June 8, the traversers were put to the 
bar, and the following jury 6Wom : 

Frederick Everts, William Rhinelander, 

John P. Schermerhorn, David Mumford, 

Samuel Ferguson, Elijah Secqr, 

William Walker, . Jacob Scheffelin, 

Robert Provost, Joseph Blackwell, 

Benjamin Styles, . William Painter. 
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'Vhe Court was new composed of 

The Honorable De Witt Clinton, Mayor. 

The Honorable Josiah Ogden Hoffman, Recorder , 
(Who, on account of the importance of the case, took 
his seat upon the Bench.) 

Richard Cunob^kluii, ~^.^ 8 9 r8 ' SUting Mermen. 

Mr. Rohlman was then called and sworn, and ex- 
amined by Mr. Gardinier. 

He begged leave of the Court to state his reasons for* 
declining to answer, which he didin the following terms: 

“ I must beg to be indulged in repeating to the Court 
the reasons which prevent me from giving any answer' 
to the questions just proposed; trusting they are such as 
to prevail upon the Court to dispense with my appearing 
as an evidence in the present case. 

w Were I summoned to give evidence as a private in- 
dividual (in which capacity I declare most solemnly, I 
know nothing relatively to the case before the court) 
and to testify from those ordinary sources of information . 
from which the witnesses present have derived theirs, I 
should not for a moment hesitate, and should evettdeem 
conscience tardeclare whatever knowledge 
I might have ; as, it cannot but be in the recollection of 
this same honorable Court, f did, not long since, on a dif- 
ferent occasion, because my holy religion teaches and 
commands me to be subject to the higher powers in civil 
matters, and to respect and obey them.* But if called 



» See St. Mat. e. 22 — v. 21. Render, therefore, to Cfca&r the 
things that are Csesar’s, and to God the things that are God’s.” 
St. Paul to the Romans, e. 13 — v. 1, 2 . “ Let every soul bo sob- 
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upon to testify in quality of a minister of a sacrament, In 
which my God himself has enjoined on me a perpetual 
and inviolable secrecy, I must declare to this honorable 
Court, that I cannot I must not answer any question that 
has a hearing upon me restitution in question ; and that it 
would be my duty to prefer instantaneous death or any 
temporal misfortune, rather than disclose the name of 
the penitent in question. For, were I to act otherwise, 
I should become a traitor to my church, to my sacred 
ministry and to my God. In fine, I should render my. 
self guilty of eternal damnation. , 

. Lest this open and free declaration of my re- 
ligious principles should be construed into the slightest 
disrespect to this honorable Court, I must .beg leave 
again to be indulged in stating as briefly as possible, the 
principles on which this line of conduct is founded. I 
shall do this with the greater confidence, as I am speak- 
ing before wise and enlightened judges, who, I am satis, 
fled, are not less acquainted with the leading doctrine^ 
ef the Catholic Church, than with the spirit of our mild 
and liberal Constitution. 

“ The qnw«tina.img^before the Court is this: Whether 
a Boman Catholic Priest caT^in any, c ase be .j ustifiable 
in revealing the secrets of saeramental confession ? I 
■ay; he cannot : the reason whereof must be obvious tp 
every one aequainted' with the tenets of the Catholic 

■ v - * : 1 " — •“ 

ject to higher powers : for there is no power but from God ; 
and those that are, are ordained of God : .and they that resist^ 
purchase ' to themselves damnation.” 1 Peter, e. 2 — v. 13, 14 r 
“ Be ye subject, therefore, to every human creature, for God’s 
sake ; whether it be to the' King, as excelling ; dr to Governors, 
as sent by. him for the punishment of e\ijt.dpejs ; and fgr the 
of the good.” 
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Church respecting the sacraments. For it is, and ever 
was a tenet of the Catholic Church, that Jesus Christ, 
the divine Founder of Christianity, has instituted seveu 
sacraments, neither more nor less.%? It is likewise an 
article of our faith, that the sacrament of penance, of 
which sacramental confession is a component part, is oue 
of the said seven sacraments-! It is, in fine, the doc- 
trine of the Catholic Church that the same divine Au- 
thor of the sacraments has laid the obligation of a per- 
petual and inviolable secrecy on the minister of the 
said sacrament.J 

“ This obligation of inviolable secrecy enjoined on the 
minister of the sacrament of penance is of divine insti- 
tution as well as confession itself : it naturally flows 
from the very nature of this sacrament, and is so es- 
sentially connected with it, that it cannot subsist without 
it. For, when the blessed Saviour of mankind institu- 
ted the sacrament of penance, as the necessary means 
for the reconciliation of the sinner, fallen from the grace 
of baptism by mortal sin, he unquestionably did it with 
the intention, that it should be frequented and resorted 
to by the repenting sinner. Now, it is self evident, that 
i£Qj©st pur Lord had nothawsd flown his minister in 
ihe^acrament of penance to a strict and perpetual si. 
lenee, it would be wholly neglected and abandoned $ 
for, we want neither great learning nor deep sense to 
conceive, that, in that supposition, the last of the tempta- 

* Coned. Florent. in Deereto Eugenii ad Armenos. Caned 
Trid. Sess. 6. Can. 1. 

t Coned. Trid. Sees. 14 . Can. 1 et 6 . 

t Coned Cabilon. Cap. as. Coned. Lateran. 4 in Canone : 0m- 
ftis utriusque $exus y &c. <Jc. 
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iions of a sinner would be to reveal all his weak, 
nesses and most hidden thoughts to a sinful man like 
himself, and one perhaps in many respects inferior to 
himself, and whom he knows to be at full liberty to di- 
vulge and disclose whatever may be intrusted to him. 
In short, the thing speaks for itself : Christ the incar- 
nate Wisdom of God would have manifestly demolish- 
ed with one haud, what he was erecting with the other ; 
unless we believe that he has affixed by a divine and 
most sacred law the seal of inviehdde secrecy, toad 
and every part and circumstance of what is communica- 
ted to his minister through the channel of confession.* 

“ If, therefore, I or any other Roman Catholic Priest 
.(which God forbid, and of which Church History du- 
ring the long lapse of eighteen centuries scarce ever fur- 
nished an example) if, I say, I should so far forget my 
sacried ministry, and beeome so - abandoned as to reveal 
either directly or indirectly, any part of what has beeH 
entrusted to me in the sacred tribunal of penauce, the 
penalties to which I should thereby subject myself, 
would be these : 1st. I should forever degrade myself 

in the eye of the Catholic Church, aud I hesitate not to 
say, in the eye of every man of sound principle : the 
World would justly esteem me as a base and unworthy 
Wretch, godly of the most henious prevarication a priest 
oan possibly perpetrate, in breaking through the mod 
sacred laws of his God, of nature, and of Ms Church. . 

“ Sdly. According to the canons of the Catholic 
Church, I should be divested of my sacerdotal eharae- 

* Vide Concil, Cebiloa. cap. eod. Vide Toarnelly tract, it 
Sacram. Porait. 
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tofr, replaced ia fhevondition ctf a Layman, and (forever 
disabled from exercising any ctf the Ecclesiastical funm 
tions.^u > «' 

Sdly^ Conformably tethe same canons, I should de- 
serve to he lodged- in close confinement, shut mp between 
four walls to do penance daring the remainder of mf 
life-f '• i* *;• 

, f<4tiJ$«dlfl$reeably to the dictates of toyoonscience, I 
hhould render myself guilty, by such a disclosure, of 
everlagt?ag punishment in the life to come. 

Having thus ’briefly stated to this honorable Court, 
toy reasons for not answering the questions of the Attor- 
ney Geoerid, in the present instance, i trust they will 
1 0 t ibj> ‘ found trivial and unsatisfactory J* 



Mr. Gardiitier, then put some leading questions to 
the' witness, amongst others, whether he ever had the 
goods in. his possession. Both the Mayor and Record* 
or stopped the examination, saying- thab tfa W t fcw - ui tiM h 
aBotyed trim the exemption 1 ' he claimed or it did not, but 
the Court would not permit that privilege to be ? frittered 
away, nor a discovery to be extorted by indirect mans); 
avhi&h oqedd not be directly^eaflMed. 
v '. Mr. Sampson then said, that Mr. Rike*r and he stood 
ready as the Counsel for the witness, to argue the point, 
and the Court, with consent of parties, adjourned the 
jury till the following Monday, June 14, that the Court 
might have time not only to hear the argument, hut to 
give an advised judgment. 

m Vid. St. Greg. Cap. Sacerdos de Pcenit d. 6. Concil. Lattf- 
Tan. 4. in Canone mox citato. 

tlbid. 
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N.B. Mr. Riker, from the examination lie had given to 
the cause, had become convinced tiiat the exemption was 
legal, and now offered his services to maintain that opi- 
nion. Mr. Wilson was prevented from appearing by a 
domestic misfortune, the loss of a child, and Mr. Em- 
met, who would have taken a part in the argument, was 
prevented by indispensable engagements in another 
Court. 

. The day being already far spent, die cause was ad- 
joumed till the following day, Tuesday, June the 8tb* 
when Mr. Riker. opened the argument as follows : — 
May it please the Court, 

If in the discussion of the present question, 
I should discover more than ordinary solicitude, a sufflr- 
oient apology, I trust, will be found in the novelty and 
in the magnitude of the cause. On the one hatxk the 
exemption claimed by the Reverend Factor, i» new, for 
the first time, in this country, brought judicially under 
examination ; and on the other, every enlightened and 
pious Catholic considers, the free toleration of bis reti- 
fpen, involved in the decision that shall be n&de in 
. • -a 

Under these consideratlou^-we-j^jmut&Uyask hf 
the Court, a patient and a dispassionate hearing : and, 
we confidently expect to satisfy your Honors, that' the 
law and the constitution are on our side. • 

To render the argument definite arid perspicuous, 
shall, advance, and endeavour to maintainr* two^ proposi- 
tions, either of which sustains the witness in the privi* 
lege which he claims. 

Proposition 1st. That, under the explanation made 
by Dr. Kohlmann, the 38th Article of the Constitution 
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•of oar state, fidJf protects him in the exemption which 
he claims, independent of every other consideration. * 
- Proposition 2d. That the exemption is supported by 
the known principles of the common law, whieh will net 
compel any man, to answer a question, that subjects 
hint to a. penalty or forfeiture, impairs Ms civil rights* 
or may degrade — disgrace — or disparage him. 

Before, however, I proceed to a vindication of those 
two propositions, it is proper, and may conduce to a 
more perfect understanding of the subject, to state some 
general and leading principles which must be conceded 
on both sides, and notice some British decisions, which 
may be supposed to have a bearing upon the case now 
under examination. 

It will not be denied on our part, that the gene* 
ral rule is, that every person is bound, when called 
upon in a court of justice, to testify whatever he may 
know touching the matter in issue; nor will it be dispu* 
ted by the Attorney General, that these atmenmptioBi 
to this general rule, some of which are coeval with the 
tote itetdf. — rAs for example — That no man is bound to 
accuse himself. That a husband and wife cannot be 
witimses against each other, eOSeeptfor personal inju* 
lies. That a Counsel or Attorney can never testify 
against his client. And in this country, the exception 
has been recognized, as applicable to the Secretary of 
the United States in certain eases,* 

It is eindousyihai these exceptions, are founded either 
upon the positive lights of the party claiming them, up, 
on the maxims of policy, or the general fitness of things. 



* Marlwry, v. Madison. T. Craneh. 144* 
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They Imre been extended, or rather called forth, ns (he 
occasion ha* required, and a wise tribunal with always* 
engraft them upon the rule, whenever it shall be de- 
manded by the suggestions of reason and good sense. 

But, ft is contended that no professional character, 
other than a Counsel or Attorney, is exempted from tes- 
tifying in a court of justice ; and that therefore a Physi- 
cian, a Surgeon, or a Priest, is bound to disclose all 
that has been entrusted to Mm, no matter under what 
circumstances it may have been confided. * 

It is, a little-remarkable, that the modem elementary 
writers on the law of evidence* seem to take it for grant- 
ed that a physician or a surgeon, is in ail cases whatso* 
ever bound to testify. They lay down the .rufo in the 
most unqualified terms, as if no denbi could exist on the 
subject, yet, when they refer the reader to anthority for 
what they thus state, they rely solely upon the ease of 
the Dutchess of Kingston. ‘ 

It is proper to mention the facts in that cause, that we 
may duly appreciate its weight. The Dutchess of Kings- 
ton was tried in April 1776, in the house of Lords, for 
bigamy. Shewaaindieted for marrying Evelyn Pierra 
pout, Duke of Kingston, in the dafet til&gjaf Augustus 
John Hervey, her former husband. 

Mr. Csesar Hawkins (a surgeon) was asked, “ do you 
know from the parties of any marriage between them ?’’ 
(referring to the first marriage) : — To which he observed 
“ I do not know how far any thing that has come before 
me in a confidential trust in my profession should he dis-* 
closed, consistent with my professional honor.”! 



* Peake ISO. — M‘Ma% 347.— Swift 96.. 
t it State Trials 243. Fakfe. 
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l$pon theLorfl High Stewart (the Earl of Bathurst 
then Lord Chancellor) stating the question proposed? 
Lord Mansfield observed, “I suppose Mr. Hawkins 
“ means to demur to the question upon the ground, that it 
“ came to his knowledge some way from his being eim* 
{( ployed as a surgeon for one or both of the parties ; I 
*- e take it for grantedJLMc, Hawkins understands that it 
“ is ji nni i|astd*dii[is iipiiiiim that he has no privilege on 
. £<that account to excuse himself from giving the answer, 
“ thatthea, under the authority of your Lordships judg-. 
“ ; *»eat, he will submit to answer it : therefore, to sava 
“ your Lordships the trouble of an adjournment, if no 
“ Lord differs in opinion, but thinks that a surgeon has 
“ no privilege to avoid giving evidence in a court of 
“justice,; hut is bound by the laws of the land to 
“ do it ; (if any of your lordships think he has such % 
“d»dviJegty U will be matter to be debated elsewhere, 
“ but) if all your Lordships acquiesce, Mr. Hawking 
“ will understand, that it is your judgment and opinion, 
“ that a surgeon has no privilege, where it is a material 
“ question in a civil or a criminal cause, to know whetli- 
“ er the parties were married, or whether a child wasf 
“ bqyp. to say, that his introdunj^on to the parties was 
^ in the Course of his profession, and in that way he 
“ came to. the knowledge of it. I take it for granted, 
“ that if Mr. Hawkins understands that, it is a satisfac* 
“ tion to him and a/ clear justification to all the world. 
“If a surgeomWas; voluntarily to reveal these secrets, 
“to be sure he would beguilty of abreachof honor, 
“ and of great indiscretion; but, to give that information 
“,in a court of justice, which by the. law of the landJie 
“ is bound to do, will never be imputed tp him as any 
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k indiscretion whatever,” The question was then 
put and answered.* 

Upon this single decision, made on the spur of the 
occasion — without discussion, has the whole body of 
legal authority, on that point, been erected. 

If however, the principle in the case referred to, be 
true, it by ho means follows that a clergyman is bound 
to reveal what a penitent hath confessed to him in the 
exercise of a religious rite. The one is under no re- 
straint but that which is imposed by the sentiments of 
honor — the other may be controlled by the pious convic- 
tions of duty, or by the imperious mandates of his reli- 
gious faith. . 

Yet, it must be admitted, that the same elementary 
writers to which I have referred the Court, seem to con- 
sider the law as equally applicable to a Priestf as to a 
Physician or Surgeon, and that a clergyman is bound to. 
disclose a confession, though made to relieve ah agoniz- 
ed conscience, or for the holy and all important purpose 
of seeking pardon of the Almighty ! 

And now may it please the court, to bear with me 
while I examine the decisions upon which this rule is at- 
tempted to be supported. At the outset I boldly affirm, 
without fear of contradiction, that the Attorney General 
can produce but two cases, in which the question has 
ever been raised in relation to a clergyman ; neither of 
which can be of authority in the United States, both hav- 
ing been decided since our revolution. — -I go farther — I 
say the cases would not be binding in Great Britain. 



* 11 State Trials 348. Fol. 6. 

1 Peake 180. M‘NaIly 353. Swift 95) 
c 
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The first instance to be found in the books, in which 
a minister of the gospel, has been called upon, to tes- 
tify what had been communicated to him by a penitent, 
Was in the case of one Sparkes, who was tried before 
Mr. Justice Buller. It is not reported, but is cited in a 
subsequent case, where an interpreter between a client 
and counsel was not permitted to testify, and which was 
decided by Lord Kenyon, July 17, 1791. It is stated as 
follows byMr.Garrow: “a case much stronger than this, 
u he said, had been lately determined by Mr. Justice 
“ Buller on the northern circuit. That was a case in 
(t which the life of the prisoner was at stake.. The 
“ name of it was the King, v. Sparkes. There the pri- 
u soner being a Papist had made a confession before a 
“ Protestant clergyman of the crime for which he was 
({ indicted, and the confession was permitted to be given 
“ in evidence on the trial, and he was convicted and ex- 
C( ecnted. The reason (urged Mr. Garrow) against ad- 
“ mitting that evidence was much stronger than in the 
(( present case; there the prisoner came to tbe Priest for 
li ghostly comfort and to ease his conscience oppressed 
11 with guilt.”* 

. On this decision of Mr. Justice Buller, Lord Kenyon 
makes the following observation u I should have paus- 
(( ed before I admitted the evidence there admitted.”! 

Thus we have the chief justice of England, express- 
ing strongly his dissent, to the adjudication as stated to 
have been made by judge Buller. This alone, is suf- 
ficient to shake its authority. 



* The Case of Du Barre. Peakes Cases. 71. 
t Ibid. 79. 
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It must be recollected too, that it is the decision of a 
single judge, at the Circuit, which is never considered 
as binding. 

There are other considerations which go far to destroy 
its influence, if those that have already been urged were 
.not sufficient. The confession was made by a Papist 
lo a Protestant Priest. It does not appear that the 
clergyman had any scruples to reveal what had been 
confessed to him, or that he made any objection thereto. 
On the contrary, it is expressly stated, that the evidence 
was permitted to be given ; and Lord Kenyon remarks, 
that he should have hesitated before he should have ad- 
mitted it to be given. 

I may here appeal to every candid mind, and ' ask 
whether, the fact, of a clergyman never having before 
been called upon to testify in a court of justice, what 
had been thus communicated to him, for spiritual purpo- 
ses, is not irresistible evidence that the law is otherwise? 
If the law had not been opposed to such examinations, 
would not the religious feuds which have agitated and af- 
flicted Great Britain, have led long before to such inqui- 
ries ? But allow me to call the attention of the Court to the 
only remaining case. It was decided in Ireland,in 1802, 
before Sir Michael Smith, bart. the master of the rolls. 

In that case (i a bill was filed praying to be decreed 
“ the estates of the late Lord Dunboyne ; the plaintiff 
“ claimed the same as heir at law, and alledging the 
“ will under which the defendant claimed as a nullity, 
“ Lord Dunboyne having been a popish priest, and hav- 
(( ing conformed and relapsed to popery, which de* ' 
“ prived him of power to make a will.” 
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“ Issue was joined ; and the plaintiff produced the 
Reverend Mr. Gahan, a clergj&an of the church of 
“ Rome, to be examined, and interrogatories to the fbl- 
“ lowing effect were amongst others exhibited to him : 
“ What religion did the late Lord Dunboyne profess 
“ from the year 1783 to the year 1792 ? What religion 
“ did lie profess at the time of his death and a short 
time before his death ? The witness answered to the 
“ first part, viz. — That Lord Dunboyne professed the 
“ Protestant religion during the time &c. but demurred 
“ to the latter part in this way, that his knowledge of 
“ the matter enquired of (if any he had) arose from a 
“ confidential communication made tohim in the exercise 
“ of his clerical functions, and which the principles of 
“ his religion forbid him to disclose : nor was he bound 
u by the law of the land to answer.” 

“ Master of the Rolls. (Sir Michael. Smith hart.) 
“ thought there was no difficulty in the case, though it 
“ had run into a great length of discussion, which he in- 
“ dulged as being most likely to give satisfaction upon a 
“question which seemed to involve something of a pub- 
“ tie feeling. But he was bound to overrule the de- 
“ mnrrer. It was the undoubted legal constitutional 
“ right of every subject of the realm,, who has a eause 
u depending, to call upon a fellow subject to testify 
“ what he may know of the matters in issue ; and every 
“man is bound te make the discovery unless specially 
“ exempted and protected by law. It was candidly ad- 
“ mitted that no-special exemption eould he: shewn in 
“ the present instance, and analogous cases and princi-- 
“ pies alone were relied upon : and, there was no 
“ doubt, that analogous cases and principles were suf- 
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$ ficfent for judicial determination. But (be principle 
** mast be clear as light, and the analogy irresistibly 
(i strong. That clearness of principle and strength of 
“ analogy did not appear in this case and demurrers of 
“ this nature being held strictly lie was obliged to aver-. 
u rale it.”* He cited a case which is evidently inap- 
plicable to the one before bim.f 

Upon this adjudication of the Master of the Rolls, 
I need only to observe, that it is unsupported by the au- 
thovity to which he refers. It is a decision of a single 
magistrate. It is made in a country more remarkable 
for nothing, than the religious intolerance and big- 
gotry of its laws. Precedents in snch a country, and 
in such eases ought to he admitted, by ns, with the most 
scrupulous caution ; and finally, the fact enquired in- 
to of Mr. Gahan, had not been communicated to him in 
the administration of a sacrament of his Church, which 
in its nature is to he kept inviolably secret I. can see 
no reason to conceal, nor in our country would any 
Catholic Clergyman conceal, the fact that an American 
eitfeen had died in the Catholic faith. Mr. Gaharr may 
have supposed, that it was his duty, as a pious man, to 
lefase to disclose, where the disclosure would -defeat a 
person’s Will, and work a flagrant injustice, as it obvi- 
ously would have done m that case. 

It may now be demanded, whether the two decisions 
to which I have referred — the latter before the Master 
of the Rolls — the former impeached by the Lori Cldef 
Justice of England, would be binding, even » Great 



* 1 M‘Nally 254, 288 . 
t Vaillant, v, Dodemead 2 Atk. 525, 
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Britain. They clearly would not be binding. They 
have not the foree of authority. Whoever has read their 
books of reports, knows, that the English judges do not 
feel themselves concluded by decisions much more sot 
lemn and imposing than those. 

It may not be unapt, of time mispent, to recur to a 
few cases to shew the Court, the liberties which English 
judges have taken with each other, and how easily they 
overturn the law, which they themselves, after grave ad- 
visement have established! They cannot expect that 
we should shew them more deference or courtesy, than 
they shew to themselves. 

In a cause before Lord Mansfield* a rule of law was 
Urged. His Lordship said, “ The law was certainly. 
“ understood to be so, and there are an hundred cases 
so determined,” but they struck him as “absurd and 
wrong,”' and he overturned them. Lord Kenyon was 
pleased to say, “ I think that decision did him. great 
honor. ”f 

And we shortly afterwards find Lord Kenyon prac*. 
rising the example, which had bean set him, and actual- 
ly overturning a decision of Lord Mansfield 4 The. 
opinion of that great man, formed after full argument, 
and sanctioned by the concurrence pf all the other judg- 
es, of the Court of King’s Bench, yielded to the influ-, 
ence of Lord Kenyon. In this country, we have, in 
that instance, persevered in maintaining the law as set. 
tied by Lord Mansfield. 



* Harrison, v. Beecles, cited 3 Term Rep. 688. 
t Ibid. 3 Term. 689. 

t Jonrdaine, v. Lashbrook. 7 Term Rep. 601. In which the 
case of Walton, v. Shelly, 1 Term Rep. 296, is overruled. 
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